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I. DOCUMENTS IN THE APPELLATE RECORD
This Court consolidated two appeals involving appellant, A. T. "Sandy" Podsaid,
("Podsaid") and the respondent, State of Idaho Outfitters and Guides Licensing Board
("Board"). In Shoshone County Case No. CV-08-0807, the agency filed an "Administrative
Record for Judicial Review" on January 26, 2009, comprising 129 pages. On September 16,
2009, the agency filed an "Agency Record for Judicial Review" comprising 158 pages. On
August 14, 2012, the agency filed an "Agency Record for Judicial Review" comprising 158
pages. All three agency records were included in the record on this appeal. To avoid any
confusion to this Court and opposing counsel, citations in this brief to the administrative
record in Shoshqne County Case No. CV-08-0807 refer to the agency record filed on August
14, 2012.
In Shoshone County Case No. CV-09-0440, an Agency Record for Judicial Review
was filed August 14, 2012 comprising 453 pages. An amended agency record for judicial
review was filed September 6, 2012, comprising 646 pages. Both agency records were
included in the record on this appeal. To avoid any confusion to this Court and opposing
counsel, citations in this brief to the administrative record in Shoshone County Case No. CV09-0440 refer to the amended agency record filed September 6, 2012.
The clerk did not bates number the agency records on this appeal. The only point of
reference for citations on this appeal to the agency record is to the bates page numbers on the
agency record. The agency records contain duplicate page numbering. To avoid confusion
to the Court and opposing counsel regarding which agency record Podsaid is referencing in
this brief, cites to the agency record in Shoshone County Case No. CV-08-0807 shall be
designated as "807 R." followed by the agency's designated page number(s). Cites to the
1

agency record in Shoshone County Case No. CV-09-440 shall be designated "440 R."
followed by the agency's designated page number(s). Cites to the clerk's record on appeal
shall contain the standard "R." followed by the volume and page number.
The clerk's record to this court on the present appeal of Shoshone County Case No.
CV-09-0440 omitted the hearing transcript lodged with the district court from the June 17,
2009, agency hearing. Podsaid did not request the court clerk include the appellate briefs
filed with the district court be included in the record on this appeal. Therefore, a motion was
made to the Court to supplement the appellate record with the hearing transcript and the
appellate briefs. Cites to the augmented record are designed "AR" followed by the page
number.

II. STATEMENT OF THE CASE
A.

Nature of the Case

Pod said was issued a guide license with an expiration date of March 31, 2009. 807 R. p.
029. The Idaho Outfitter Guide and Licensing Board (the "Board") modified Podsaid's guide
license by amending the expiration date to December 31, 2008 without following the required
contested case procedures. Podsaid appealed the license modification to the district court. R.
Vol. I, pp. 7-20. This case was designated as Shoshone County Case No. CV-08-0807. The
district court issued a stay to the modification of Podsaid's guide license pending further action
of the district court. R. Vol. I, pp. 86-87.
While the district court appeal of the license modification was pending, Podsaid filed for
renewal of his guide license on December 11, 2008. 440 R. pp. 1-6. The application included
boxes for the applicant to mark whether the application was a renewal of an existing license or a
new license application. The box labeled "renewal" was marked on the application.
2

On February 9, 2009, the Board's attorney, Roger Hales, informed Podsaid's attorney
that the Board was treating the renewal application as a new application separate and distinct
from his existing guide license, and therefore deemed it unaffected by the Court's stay. As a new
application, Hales indicated the application was deficient because the renewal box was marked
and the application lacked the training documentation required of a new applicant. 440 R. p.
454. On March 30, 2009, Podsaid submitted another renewal application. 440 R. pp. 3-6.
The agency next filed a contested case against Podsaid on February 13, 2009, designated
Case No. 09-2594-04.

440 R. pp. 25-50.

The complaint alleged Podsaid violated certain

advertising rules of the Board and sought a denial of Podsaid's 2009 guide license renewal.
Podsaid answered the complaint. 404 R. pp. 51-57. Podsaid moved to dismiss the contested case
for failure to comply with Idaho statutes, or in the alternative, to limit the hearing on the
complaint. R. Vol. II, p. 422-425. The agency took no further action on the contested case, and
Podsaid was never afforded the opportunity to defend the contested case, which involved free
speech issues.
On April 30, 2009, the Board issued a Notice of Hearing indicating it was holding a
hearing on June 17, 2009, "for the purpose of conducting examination to ascertain the
qualifications of Applicant for a guide license". 404 R. pp. 7-10. Podsaid protested the Board's
procedures and actions and did not attend the licensure examination to prevent any waiver
argument. 404 R. pp. 198-200. The licensure "test" proceeded in Podsaid's absence with the
Board's prosecutor presenting the Board with evidence against Podsaid, including an extensive
amount of evidence on the alleged advertising violation that never proceeded to hearing for the
contested Case No. 09-2594-04. 404 R. pp. 214-435; AR pp. 1-30 (transcript of hearing). On
June 24, 2009, Podsaid's counsel was notified that Podsaid's 'new applicant' license application
was denied by the Board. R. p. 212. 404 R. pp. 210-211. On July 22, 2009, Podsaid filed an
3

appeal on this second matter with the district court, which was designated Shoshone County Case
No. CV-09-0440' R. Vol. II, pp. 283-288.

B.

Course of the Proceedings
1. Shoshone County Case No. CV-08-807

Podsaid, acting pro se, appealed the Board's decision to terminate his license on
December 30, 2008 to the district court. R. Vol. I, pp. 7-14. Podsaid, acting prose, filed an ex
parte motion for a stay order on January 7, 2009. R. Vol. I, pp. 15-16. The Board opposed the
stay. R. Vol. I, pp. 21-37. The Board lodged the agency's final order with the district court on
January 9, 2009. R. Vol. I, pp. 38-43. Podsaid's counsel filed a notice of appearance on January
20, 2009. R. Vol. I, pp. 44-45. The court held a hearing on the stay motion January 20, 2009.
The Court issued a temporary stay of the Board's modification of Podsaid's license pending any
further ruling of the Court lifting the stay. R. Vol. I, pp. 86-87.
On January 26, 2009, the Board filed a notice of lodging of the agency record. R. Vol. I,
pp. 88-89. On February 4, 2009, Podsaid filed an objection to the lodged record. R. Vol. I, pp.
90-92. The Board filed a response to Podsaid's objection. R Vol. I, pp. 93-98. Podsaid filed a
reply to the Board's objection. R. Vol. I, pp. 99-102. A hearing was held on the objection on
March 16, 2009, and the objection was upheld. R. Vol. I, p. 103. Subsequently, on August 12,
2014, the district court entered an order requiring the agency to comply with Rule 84. R. Vol. I,
pp. 138-139. On August 14, 2012, the Board filed an agency record for judicial review. A
subsequent agency record for judicial review was filed September 16, 2009. Podsaid objected to
the lodged record on September 25, 2009 as being incomplete (for many of the reasons pointed
out subsequently in this brief.) R. Vol. I, pp.163-166. The Board responded on October 14,
2009.
On May 21, 2009, the Board moved to dismiss Podsaid's appeal as being moot because
4

the license expired March 31, 2009. R. Vol. I, pp. 104-109. Podsaid opposed the motion. R.
Vol. I, pp. 110-122. On July 31, 2009, the district court issued an order denying the motion to
dismiss because due process remained at issue. The district court also held that [t]he issue of
whether Podsaid's license is subject to renewal is important because, if it is subject to renewal,
then Podsaid is entitled to notice and a hearing before it may be revoked. I.C. § 67-5254." R.
Vol. I, pp. 131-137.
On September 4, 2009, Podsaid moved for stay of a hearing for a licensure examination
of Podsaid as a new applicant. R. Vol. I, pp. 140.
On November 9, 2009, Podsaid moved for an order requiring mediation. R. Vol. I, pp.
171-172. On April 25, 2011, Podsaid moved to lift the mediation stay and continue with the
appeal as mediation was unsuccessful. R. Vol. I, pp. 178-179. A stipulation to lift the stay was
filed May 2, 2011. R. Vol. I, pp. 180-181. On May 3, 2011, the district court entered an order
lifting the stay and cancelling the hearing scheduled for May 9, 2011, to hear the motion. R. Vol.
I, pp. 182-183.
On May 1, 2012, the Board moved to dismiss for failure to prosecute. R. Vol. I, pp. 185195. Podsaid opposed the motion because the appeal record was not settled. R. Vol. I, pp. 196198. The district court denied the motion to dismiss. R. Vol. II, pp. 201-202.
On August 14, 2012, the Board filed the agency's decision on petitioner's objection to
the lodged agency record. R. Vol. II, pp. 203-206. The Board filed a notice of lodging of the
record. R. Vol. II, pp. 207-209. On August 29, 2012, the Board filed a notice of filing (settling)
of the agency record. R. Vol. I, pp. 210-211. On August 29, 2012, Podsaid moved to augment
the agency record. R. Vol. II, pp. 212-244. The Board responded on September 6, 2011. R. Vol.
II, pp. 245-247.
On December 31, 2012, the Court entered an order setting the matter for hearing on April
5

8, 2013, and setting a briefing schedule. R. Vol. II, pp. 248-249. Podsaid's opening brief was
filed January 14, 2013. AR 31-53. The Board's response brief was filed February 15, 2014. AR
54-61. Podsaid's reply brief was filed March 29, 2013. AR 62-79. The hearing proceeded as
scheduled and the district court announced its decision on the record in court. Tr. p. 38, L. 22
p. 46, L. 7. An order was entered April 25, 2013. R. Vol. II, pp. 260-261.
Podsaid filed a petition for rehearing on May 15, 2013. R. Vol. II, pp. 262-263. A
supporting memorandum was filed on May 29, 2013. R. Vol. II, pp. 268-269. The petition was
denied. R. Vol. II, pp. 268-269. This appeal followed. R. Vol. II, pp. 270-274.

2. Shoshone County Case No. CV-09-0440
On July 22, 2009, Podsaid appealed the Board's treatment of his renewal application as
a new license application, and the subsequent testing examination process utilized by the Board.
R. Vol. II, pp. 283-286. On September 22, 2009, Podsaid filed an amended petition. R. Vol. II,
pp. 348-351.
On September 4, 2009, Podsaid moved to stay a Board hearing scheduled for September
18, 2009, scheduled by the Board to reconsider its determination that Podsaid did not qualify as
a new applicant for a guide license. R. Vol. II, pp. 287-288. The district court denied the request.
R. Vol. II, p. 290.
On September 16, 2009, the Board filed a motion and supporting documents to dismiss
the appeal for failure to exhaust administrative remedies. R. Vol. II, pp. 291-347. On November
3, 2009, Podsaid filed his opposition to the motion to dismiss, with supporting documents. R.
Vol. II, pp. 352-470; R. Vol. III, pp. 471-481.
On May 2, 2011, a stipulation to lift the stay and proceed with the appeal following
mediation was filed. R. Vol. III, pp. 482-483. An order was entered May 3,201 llifting the stay
and vacating a hearing on the matter. R. Vol. III, pp. 484-485.
6

On February 2, 2012, Podsaid moved to set a briefing schedule on appeal. R. Vol. III,
pp. 486-487
On May 1, 2012, the Board moved to dismiss the appeal for failure to prosecute, with
supporting documents. R. Vol. III, pp. 488-498. Podsaid opposed the motion because the agency
had failed to lodge an agency record on appeal as required by Rule 84. R. Vol. III, pp. 499-500.
The Court heard the matter on July 9, 2012. R. Vol. III, p. 501. An order denying the motion to
dismiss was entered July 11, 2012. R. Vol. III, pp. 503-504.
On August 14, 2012, a notice oflodging of the agency record was filed by the Board with
the Court. R. Vol. III, pp. 505-507. On September 6, 2012, the agency's response to Podsaid's
objection to the record was filed. R. Vol. III, pp. 508-511. On September 6, 2012, an amended
notice oflodging was filed by the Board. R. Vol. III, pp. 512-514. On September 17, 2012, the
agency filed a notice of lodging transcript. R. Vol. III, pp. 515-517. On September 25, 2012,
the Board filed a notice of filing (settling) the amended agency record. R. Vol. III, pp. 518-519.
On October 2, 2012, the Board filed a notice of filing (settling) transcript. R. Vol. III, pp. 520521.
On December 31, 2012, the district court issued an order setting a briefing schedule and
notice of appeal hearing for April 8, 2013. R. Vol. III, pp. 522-523. On January 14, 2013,
Podsaid filed his opening brief. AR pp. 80-101. On February 15, 2013, the Board filed its
response brief. AR 102-111. On March 29, 2013, Podsaid filed his reply brief. AR 133. The
hearing proceeded as scheduled and the court announced its decision on the record in court. Tr.
p. 38, L. 22 - p. 46, L. 7. An order was entered April 25, 2013. R. Vol. III, pp. 534-535.
Podsaid filed a petition for rehearing on May 15, 2013. R. Vol. III, pp. 536-537. A
supporting memorandum was filed on May 29, 2013. R. Vol. II, pp. 538-540. The petition was
denied. R. Vol. III, pp. 541-542. This appeal followed. R. Vol. III, pp. 543-547.
7

3. Supreme Court Appeal
Both appeals were ordered consolidated on appeal by this Court for all purposes. R. Vol.
III, pp. 548-549.

C.

Statement of Facts
1. Shoshone County Case No. CV-08-807

Podsaid was initially licensed as a guide in August, 1986. 807 R. p. 071. His guide license
pre-dated a subsequent outfitter license he obtained. R. Vol. II, p. 374. The Board issued a guide
license to Podsaid on April 11, 2008, with an expiration date of March 31, 2009. 807 R. p. 029.
On June 17, 2008, a notice of hearing was issued by the agency indicating the Board
would consider Podsaid's proposed guide license application on June 27, 2008. 807 R. pp. 036037. The agency record on appeal contained no proposed guide license application submitted by
Podsaid.
Podsaid's fmmer attorney, Barry McHugh, corresponded by e-mail to the Board's
attorney, Roger Hales, regarding the hearing notice. McHugh informed Hales that Podsaid's
license did not expire until March 31, 2009, and apologized for a prior miscommunication by
McHugh regarding the expiration date of the guide license.

807 R. p. 047.

No prior

communication from McHugh was included in the agency record on appeal. McHugh's letter
also referenced a guide license amendment requested by Podsaid to allow Podsaid to guide for
outfitter Darren Thome. 807 R. p. 047. The agency record on appeal did not contain a request
for an amendment to Podsaid's guide license to allow Podsaid to guide for Darren Thome.
McHugh's correspondence concluded that Podsaid remained available by telephone for the June
27, 2008, hearing.
On June 23, 2008, Hales responded by e-mail. Hales indicated that the expiration date of
Podsaid's guide license needed to be researched, and expressed the belief it was implicit that
8

Podsaid's guide license should expire when his outfitter license expired (as opposed to the date
on the license itself). Hales indicated the agency did not have time before the June board meeting
to research the issue, inform McHugh of their findings and conduct the hearing. Hales further
informed McHugh that due to a disciplinary hearing set for Thursday, June 26, 2008, the Board
did not intend to meet on Friday, and the June 27, 2008, hearing was vacated. 807 R. p. 048.
On June 24-26, 2008, the Board held its regular meeting. 807 R. pp. 053-63. Toward the
end of the meeting, the Board moved to amend Podsaid's guide license to allow him to guide for
Darren Thome and to terminate his license as of December 31, 2008. 807 R. p. 063.
On June 30, 2008, Hales e-mailed McHugh and indicated the 14 days to request a
reconsideration of the Board's action ran from date of his e-mail of June 26, 2008. 807 R. p.
066. Hales' June 26, 2014 e-mail was again referenced in a November 21, 2008, letter to Podsaid.
807 R. p. 073. However, the agency record on appeal contained no e-mail dated June 26, 2008
from Hales to McHugh.
On July 9, 2008, McHugh requested reconsideration of the Board's decision to amend the
expiration date of Podsaid's license. 807 R. pp. 068-069. On November 5, 2008, Hales sent a
letter to McHugh indicating reconsideration was scheduled for December 8, 2008. 807 R. p. 070.
In an e-mail dated November 17, 2008, Podsaid informed Hales that McHugh had been elected
Kootenai County Prosecuting Attorney, and Podsaid would represent himself. Podsaid withdrew
the request for reconsideration. Podsaid protested the Board's licensing action for failure to
comply with the applicable regulations, rules and statutes, including those governing licensees,
and claimed the Board's action constituted a denial of due process. 807 R. p. 071.
Hales replied to Podsaid by e-mail on November 21, 2008. 807 R. 072-07 4. Hales' letter
indicated "[t]he Board's decision to approve the sale and amend your guide's license was made
at a publicly held Board meeting which occurred on June 26, 2008, and you were invited to attend
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through your counsel." The letter also indicated that "[b]ased upon the Board's decision to
terminate your license, and your unavailability to attend the Board meeting, you were provided
with an opportunity to request the Board reconsider its decision." The letter continued, indicating
"[t]he Board's decision to terminate your guide's license effective December 31, 2008, is based
upon the prior stipulation and disciplinary order entered against you." 807 R. pp. 073-74. A
notice of hearing was also issued, apparently because of Podsaid's letter withdrawing the motion
to reconsider. The notice of hearing indicated the "Board will consider Mr. Podsaid's request
for reconsideration of the Board's decision that Mr. Podsaid's guide license with Mr. Thome
expire on December 31, 2008." 807 R. p. 075.
At the hearing on the motion for reconsideration, instead of hearing arguments for
reconsideration, an evidentiary hearing was conducted by the Board. 807 R. pp. 093-158. The
Board was represented by attorney Michael Kane. Kane was hired by the Board in June 2008,
as prosecuting attorney for the Board, replacing Steve Tobiason. 807 R. p. 060. The hearing
was conducted by the Board's attorney, Roger Hales. 807 R. p. 098. Hales indicated that the
record "at this point" included Podsaid's original application file, all of the correspondence
between the Board and Podsaid or his counsel, as well as any document provided at the hearing.
807 R. p. 097 (Hearing Tr. LL 15-24). Podsaid's original application file was not included in the
agency record on appeal. A June correspondence between Hales McHugh was not included in
the agency record on appeal as previously discussed.
On December 18, 2008, following the hearing, the executive director findings of fact,
conclusions of law and final order, affirming its termination of Podsaid's license effective
December 31, 2008. 807 R. pp. 081-084. The certificate of service does not indicate it was sent
to Podsaid. Podsaid filed a prose appeal on December 30, 2008. R. pp. 7-14. Podsaid's appeal
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indicated as of filing the appeal, an oral pronunciation had been made terminating his license,
but Podsaid had not received a written decision. R. Vol. I, p. 08,

,r 5.

2. Shoshone County Case No. CV-09-0440
As discussed previously in the section addressing the nature of the case, the nature of the
case, the Board treated Podsaid's license renewal application as a new license application even
though the district Court had stayed the Board's early termination of Podsaid's license. In a
memorandum to the Board regarding Podsaid's license renewal application, the executive
director informed the Board:
Currently pending before District Judge Gibler is Mr. Podsaid's appeal of
the Board's action at the June 2008 and December 2008 meetings. The District
Court granted a stay of the Board's action, which effectively allowed Mr. Podsaid
to continuing operating (sic) under his issued license. Said license, with the stay
granted by Judge Gibler, expired on March 31, 2009. The appeal is pending
before Judge Gibler, but may be moot as the relief sought was a license through
March 31, 2009, which time has passed.
404 R. p. 15.
Thereafter, the Board held an applicant "examination" and denied Podsaid's new license
request. The Board's attorney, Hales, informed Podsaid's attorney that Podsaid had 21 days
under I.C. § 36-2114(b) in which to request a hearing on the Board's decision. 404 R. pp. 210211. Podsaid requested the hearing, although the request is not included in the agency record. A
Notice of Hearing was issued for Thursday, July 22, 2010, in Idaho Falls, Idaho. The Notice of
Hearing indicated the hearing was "for the purpose of conducting examination to ascertain the
qualification of Applicant for a guide license ... " 404 R. p. 480. On July 14, 2010, an amended
stipulation was filed with the district court that the Board would enter an order on Podsaid's
guide license application no later than November 30, 2010. A hearing was rescheduled for
September 18, 2009, although the hearing notice was not included in the agency record on appeal.
Podsaid provided his exhibits to the Board for the September 18, 2009, hearing. 404 R. pp. 48411

639. On September 11, 2009, Podsaid's counsel requested a continuance because it appeared
adequate time was not scheduled for the hearing given the number of witnesses. 404 R. p. 640.
On October 13, 2010, the matter was rescheduled to November 17, 2010 for hearing. 404 R. pp.
641-646. This hearing notice again indicated the hearing was "for the purpose of conducting
examination to ascertain he qualification of Applicant for a guide license ... " 404 R. p. 641. This
matter was rescheduled again to be heard December 4, 2009. For the first time, this hearing
notice indicated that the hearing was "for the purpose of considering Mr. Podsaid's appeal of the
Board's decision on June 17, 2009, to deny A.T. "Sandy" Podsaid's application for a guide
license to provide services to Scott Boulanger, dba Salmon Mountain Outfitters." 404 R. p. 644.
On July 22, 2009, Podsaid filed an appeal with the district court. Podsaid's petition
acknowledged he had not exhausted the administrative remedies required of a new applicant.
Podsaid claimed an exception to the exhaustion doctrine because exhaustion of agency review
would not provide an adequate remedy to the Board processing the license as a new application
as opposed to a renewal. R. Vol. II, p. 349, ,r 3.

III. ISSUES ON APPEAL
1. Did the district court err when it failed to find that the Board violated the statutory
provisions relating to termination or modification of a license in Shoshone
County Case No. CV-08-0807?
2. Did the district court err when it failed to find the Board violated Podsaid's due
process rights in the June 26, 2008, and the December 8, 2008, proceedings?
3. Did the district court err in giving deference to the agency's interpretation of the
2007 Settlement Agreement between the Board and Podsaid?
4. The district court err in declaring the rights of the parties under the 2007 Settlement
Agreement?
5. Did the district court err when it affirmed the Board decision to treat the renewal
application as a new guide license application?
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6. Did the district court err when it failed to find that the Board improperly processed
Podsaid's license renewal?
7. Did the district court err when it failed to find the Board's licensure examination
process exceeded its statutory authority?
8. Did the district court err in not awarding Podsaid attorney fees?
9. Is Podsaid entitled to attorney fees on appeal?

IV. STANDARD OF REVIEW
The standard of review for an agency was recently set forth in this Court's decision in

Peckham v. Idaho State Bd. ofDentistry, 154 Idaho 846,303 P.3d 205, 210-211 (2013), wherein
this court held:
When reviewing a district court's decision in a petition for judicial review under the
Idaho Administrative Procedure Act, we examine the agency record independently,
but ultimately decide whether the district court correctly ruled on the issues presented
to it. See Two Jinn, Inc. v. Idaho Dep't. of Ins., 154 Idaho 1, 3, 293 P.3d 150, 152
(2013). An agency's final order must be affirmed unless the appellant shows that his
substantial rights have been prejudiced, LC. § 67-5279(4); Hawkins v. Bonneville
Cnty. Bd. ofComm'rs, 151 Idaho 228,232,254 P.3d 1224, 1228 (2011), and also that
the final order is:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
LC.§ 67-5279(3); Wheeler v. Idaho Dep't ofHealth & Welfare, 147 Idaho 257,260,
207 P.3d 988, 991 (2009).

V.ARGUMENT
A.

Applicable Law
1.

General powers of an administrative agency

Being creatures of the legislature, administrative agencies have no general, inherent, or
common-law powers, but only those powers conferred upon them by statute or constitution. 2
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Am.Jur.2d Administrative Law§ 50 (database updated May 2014). An agency must act under
the applicable statutes and its own regulations. Id The legislature may constitutionally leave to
administrative agencies the selection of the means and the time and place of the execution of the
legislative purpose, and may prescribe suitable rules and regulations. State ex rel. Taylor v.

Taylor, 58 Idaho 656,664, 78 P.2d 125, 58 Idaho 656 (1938). Whether a particular administrative
agency has a certain power is primarily a matter of statutory construction. 2 Am.Jur.2d
Administrative Law §48 (database updated May 2014). Whether or not a certain case is within
the purview of a statute creating an agency is a question of law. Id
"An agency has no power to act in conflict with the authority granted to it by the
legislature or outside of its own regulations. In addition, it may not exceed its statutory authority
or constitutional limitations, and administrative actions exceeding authority delegated by law are
void. An agency cannot expand its granted powers by its own authority; nor can it confer
jurisdiction upon itself." 2 Am.Jur.2d "Administrative Law §54 (database updated May 2014).

2. Powers of the Idaho Outfitters and Guides and Licensing Board
Idaho requires any person who engages in the occupation of guiding to obtain a license.
LC. § 36-2104. This licensing is supervised by the self-governing agency of the Idaho outfitters
and guides licensing board (the "Board"). LC. § 36-2105. The powers and duties of the Board
include conducting examinations to ascertain the qualifications of applicants for guide' s licenses.
LC.§ 36-2107(a). The Board may also prescribe and establish rules of procedure, including rules
prescribing examinations to be given applicants, whether oral, written or demonstrative, or a
combination of these three types of examinations. LC. § 36-2107(b ).
The Board also has the power to conduct hearings and proceedings to suspend, revoke or
restrict the licenses of guides. LC. § 36-2107(c). The grounds for revocation or suspension of a
guide license are set forth at LC. § 36-2113. All orders adopted by the Board shall be made under
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the Idaho Administrative Procedures Act. LC. § 36-2119. The procedure for revocation or
suspension of a license are governed by the Idaho Administrative Procedures Act. LC. § 362114(a). Any person aggrieved by any action of the Board in denying the issuance of or in the
suspension or revocation of a guide's license must proceed as provided for in the Idaho
Administrative Procedures Act. Id

3.

Agency action against licensees under the Idaho Administrative Procedure
Act

An agency may not modify or amend a license unless the agency first gives notice and an
opportunity for an appropriate contested case. LC. § 67-5254. An agency may not refuse to
renew a license of a continuing nature when the licensee has made timely and sufficient
application for renewal unless the agency first gives notice and an opp01iunity for an appropriate
contested case. Id When a licensee makes timely and sufficient application for the renewal of a
license with reference to any continuing activity, the existing license does not expire until the
application has been finally determined by the agency. LC. § 67-5254.
A proceeding by an agency that may result in the issuance of an order is a contested case
and is governed by the Idaho Administrative Procedures Act, except as provided by other
provisions of law.

1

LC. § 67-5240. A contested case is initiated by a document generally a

notice, order or complaint if initiated by the agency. IDAPA 4.11.01.104. A petition in a
contested case is required to fully state the facts upon which it is based; refer to the particular
provisions of statute, rule, order or other controlling law upon which it is based; state the relief
desired; and state the name of the person petitioned against (the respondent), if any. IDAP A
4.11.01.230. A complaint charges a person with acts or omissions under law in a contested case
proceeding, and is required to fully state the acts or things done or omitted to be done by the

1 This

rule does not apply to the public utilities commission or the industrial commission.
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persons complained against by reciting the facts constituting the acts or omissions and the dates
when they occurred. ID AP A 4.11.01.240.
In a contested case, all parties shall receive a notice that shall include a statement of the
time, place, and nature of the hearing; a statement of the legal authority under which the hearing
is to be held; and a short and plain statement of the matters asserted or the issues. LC. § 675242( 1). The administrative code provides that notices of a hearing must list five things: (1) the
names of the parties; (2) the case number or docket number; (3) the names of the presiding
officers who will hear the case; (4) the name, address, and telephone number of the person to
whom inquiries about the hearing should be directed; and (5) the names of persons with whom
the documents, pleadings, etc., in the case should be filed if the presiding officer is not the person
who should receive those documents. IDAPA 04.11.01.550. Notice of the place, date and hour
of hearing must be served fourteen ( 14) days before the time set for hearing unless the agency
finds by order it is necessary or appropriate that the hearing be held earlier. IDAP A 04.11.01 .550.
Since the revocation of a permit or license is a determination of the legal rights or interests
of a person, a contested case hearing is required prior to the issuance of an order. Dupont v. Idaho
State Board of Land Commissioners, 134 Idaho 618, 622, 7 P.3d 1095 (2000). Once all parties

are given notice, all documents intended to be part of the agency record for decision must be
served upon the representatives of each party. ID APA 04.11.01.302.
Following a contested case hearing, if the presiding officer is the agency head, the
presiding officer shall issue a final order. LC. § 67-5246. An order must be in writing and shall
include a reasoned statement to support the decision, and a statement of the procedures and
applicable time limits for seeking reconsideration or other administrative relief. LC. § 675248(1 ). Findings of fact must be based exclusively on the evidence in the record of the contested
case and on matters officially noticed in that proceeding. LC. § 67-5248(2). All parties to the
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contested case shall be served with a copy of the order. The order shall be accompanied by proof
of service stating the service date, each party served and the method of service. LC.§ 67-5248(3).
4.

Due Process

There is no one-size-fits-all application of procedural due process, but it "basically
requires that a person, whose protected rights are being adjudicated, is afforded an opportunity
to be heard in a timely manner." Powers v. Canyon County, 108 Idaho 967, 969, 703 P.2d 1342,
1344 (1985). "The right to procedural due process is secured by the Fifth Amendment to the
United States Constitution, as applied to the states through the Fourteenth Amendment, and by
Article 1, Section 13 of the Idaho Constitution. Procedural due process protects the minimum
guarantees of notice and a hearing where deprivation of a property interest may occur. Boise
Tower Associates, LLC v. Hogland, 147 Idaho 774, 780, 215 P.3d 494, 500 (2009) citing
Bradburyv. Idaho Judicial Council, 136 Idaho 63, 72, 28 P.3d 1006, 1015 (2001). The two basic

guarantees of procedural due process are: 1) notice, and 2) a hearing. Boise Tower Associates.,
LLC v. Hogland, 147 Idaho at 780,215 P.3d at 500 (2009).

The basic purpose of notice is "to inform parties of the particular facts and issues to be
addressed in the hearing, allowing an opportunity to prepare a defense." State ex rel. Richardson
v. Pierandozzi, 117 Idaho 1, 784 P.2d 331 (1989). To satisfy this purpose, notice must

"reasonably [inform] the defendants of the issues and consequences confronting them at the
hearing." State, Department of Law Enforcement v. Engberg, 109 Idaho 530, 708 P.2d 935 (Ct.
App. 1985). Notice containing only general terms and charges and mere conclusions oflaw is
insufficient to put a defendant on notice and properly prepare his defenses. Abrams v. Jones, 35
Idaho 532, 544,207 P. 724, 726 (1922). A defendant is not required to defend himself against
any charges not specified in the notice. Cooper v. Bd of Professional Discipline of the Idaho
State Board ofMedicine, 134 Idaho 449, 454-455, 4 P.3d 561, 566-567 (2000).
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The United States Supreme Court has developed a two-step test to determine when
procedural due process is required, and if required, what that process should be:
First, determining whether a governmental decision would deprive an individual
of a liberty or property interest within the meaning of the Fourteenth
Amendment's Due Process Clause; and second, if a liberty or property interest is
implicated applying a balancing test to determine what process is due.
State v. Rogers, 144 Idaho 738, 740, 170 P.3d 881, 883 (2007) (citing Mathews
v. Eldrige, 424 U.S. 319, 333-35 (1976)).

The first step of the analysis is to determine whether there is an applicable liberty or
property interest at stake, and if there is such an interest, the second step is to determine what
process was due.
•

Libertv or Property Interest

It is well established that "an individual does have a substantial property interest in his or
her license." Bell v. Idaho Transp. Dep't (In re Bell), 151 Idaho 659,664,262 P.3d 1030, 1036
(Ct. App. 2011).

The holder of a license "has a valuable property right protected by the

safeguards of due process." See Cooper v. Bd. of Professional Discipline of the Idaho State
Board. of Medicine, 134 Idaho 449, 454-455, 4 P.3d 561, 566-567 (2000); H & V Engineering,
Inc. v. Idaho State Bd. of Professional Engineers, 113 Idaho 646, 649, 747 P.2d 55, 58 (1987);
Abrams v. Jones, 35 Idaho 532, 543, 207 P. 724, 726 (1922). A licensee facing deprivation of his

license satisfies the first step of the Mathews v. Eldrige test for procedural due process.
•

What Process was Due

After establishing there is a liberty or property interest in danger of deprivation, the next
step in the analysis is to determine what process that individual is due before deprivation can
occur. The Idaho Administrative Procedures Act and the administrative code defined what
process a licensee is due.
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5.

Judicial review of agency action under the Idaho Administrative Procedures
Act

A person aggrieved by final agency action is entitled to judicial review under the
procedures of the Idaho Administrative Procedures Act. LC. § 67-5270. The procedures are
different depending on whether the final action relates to a contested case or other agency action.
Id. Filing the petition for review does not itself stay the effectiveness or enforcement of the

agency action. The agency may grant, or the reviewing court may order, a stay upon terms. LC.
§ 67-5274.
On review, the reviewing court shall not substitute its judgment for that of the agency on
the weight of the evidence on questions of fact. LC.§ 67-5279(1). When the agency is required
by the Idaho Administrative Procedures Act or by other provisions of law to issue an order, the
reviewing court shall affirm the agency action unless the court finds that the agency's findings,
inferences, conclusions, or decisions violated constitutional or statutory provisions; were in
excess of the statutory authority of the agency; were made upon unlawful procedure; were not
supported by substantial evidence on the record as a whole; or were arbitrary, capricious, or an
abuse of discretion.

LC. § 67-5279(3).

Unless the licensee can show the agency action

prejudiced a substantial right of the licensee, the agency action will be affirmed by the reviewing
court. LC.§ 67-5279(4).

B.

The district court erred when it failed to find on appeal that the Board
violated the statutory provisions relating to termination or modification of a
license in Shoshone County Case No. CV-08-0807

Whether one views the Board's June 26, 2008, action as a change of the expiration date
of Podsaid' s guide license from March 31, 2009 to December 31, 2008, or as a modification of
the guide license or a termination of the guide license, the Board's actions violated the Idaho
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Administrative Procedures Act and the administrative rules promulgated.

Administrative

agencies must act under applicable statues and its own regulations.
The Board issued Podsaid a license with an expiration date of March 31, 2009. The Board
terminated that license effective December 31, 2008. The Board had to give Podsaid notice and
an opportunity for contested case before it took action to amend or terminate his license.
The Board failed to meet the statutory requirements of the Idaho Administrative
Procedures Act and the administrative rules when it took action by motion of the Board at its
June 26, 2008, regular meeting to terminate Podsaid's license effective December 31, 2008. No
petition was filed against Podsaid by the Board stating the facts upon which The Board's intended
to take action, referencing the particular provisions of statute, rule, order or other controlling law
upon which the Board's action would be based, indicating the relief sought, all of which was
required by the Act and the administrative code. No complaint charging Podsaid with acts or
omissions was filed as provided by the attorney general administrative rules that control agency
action against a licensee.
Podsaid received no notice of hearing for the June 26, 2008, matter. The notice of hearing
for the June 27, 2008, hearing indicated it was to hear Podsaid's application for a guide license.
The record contains no application for a guide license submitted by Podsaid. The notice of
hearing for the June 27, 2008, hearing did not indicate that the Board would consider terminating
Podsaid's license.
A notice of hearing was provided to Podsaid on November 21, 2008, for the December
8, 2008, hearing. It indicated the hearing was scheduled for the Board to consider Podsaid's
(withdrawn) motion to reconsider. However, on the day of the hearing, the Board did not treat
the matter as a hearing on a motion to reconsider. Instead, it treated the matter as though it were
a contested case initiated by the Board. That the Board considered the matter a contested case is
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reinforced by the styling of the final order. The final order itself lists Podsaid as a "respondent"
in the matter of his guide license. 807 R. p. 081.
The conduct of the reconsideration hearing on December 8, 2008, reinforces the fact that
it was a contested case. The prosecuting attorney for the Board was present and presented a case
for termination of Podsaid's guide license to the Board. Exhibits were admitted and witnesses
were called to present testimony to the Board. 807 R. pp. 92-158. One exhibit admitted was the
2007 Settlement Agreement. 807 R. pp. 078, 099-100.
The hearing notice the Board issued did not inform Podsaid that the Board intended to
treat Podsaid's motion for reconsideration as a contested case. It contained no statement of the
legal authority under which the hearing was to be held, and it contained no short and plain
statement of the matters asserted or the issues involved as required by the Act and the
administrative rules. Further, the notice did not list the five informational items required by the
administrative rules, including the names of the presiding officers. The notice of hearing was
not served fourteen days before the December 8, 2008, hearing as required by the administrative
rules. No order was issued by the Board finding it was necessary or appropriate that the hearing
be held earlier than fourteen days from the notice of hearing as required by the administrative
rules. No documents to be offered were served upon Podsaid prior to the hearing as required by
the administrative rules.
Following the hearing, the Board's executive director issued a final order. The presiding
officer at the hearing was not the executive director of the agency. Further, the order did not
reflect that it was served on Podsaid as required by the rules. This procedure did not comply
with the administrative rules requiring the hearing officer to issue and serve the final written
order.
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The procedures used by the agency were inappropriate for a contested case. Given all of
the above violations of the Idaho Administrative Procedures Act and the related administrative
rules, it is clear the agency violated the statutory provisions that controlled its actions. The
district court erred when it failed to find the Board violated the statutory procedures of the Idaho
Administrative Procedures Act and the administrative rules of the Office of the Attorney General
it had to follow.
C.

The district court erred when it failed to find the Board violated Podsaid's
due process rights in the June 26, 2008, and the December 8, 2008,
proceedings

The revocation of a permit of a licensee is a determination of the rights or interest of a
person, and a contested case is required prior to the issuance of such an order. Dupont v. Idaho
State Board ofLand Commissioners, supra. Part of a contested case is notice to the licensee.

Previously discussed in the law applicable to this appeal were the holdings of this Court
that the basic purpose of notice is to inform the parties of the particular facts and issues, thereby
allowing an opportunity to prepare a defense. To satisfy this condition, the notice the Board
issued Podsaid had to reasonably inform Podsaid of the issues and consequences facing him at
the hearing.
A notice containing only general terms and charges and mere conclusions of law cannot
put a defendant on notice and properly prepare a defense. The notice issued by the Board to
Podsaid only contained a statement that the hearing would be for the board to consider Podsaid's
withdrawn motion to reconsider. It failed to meet the specificity required to meet the notice
requirements of due process.
Another due process violation was the failure of the Board to provide Podsaid with the
evidence to be considered by the hearing officer. The hearing officer indicated that:
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I think it's important that we clarify what's going to be part of the record at this
point. I think the record should include the application file, Mr. Podsaid's original
application file which includes his outfitters license and guide license in the
context of that. I think the record should also include any correspondence that's
gone between the Board and Mr. Podsaid or his counsel in regards to this matter,
and I can review that. And then, finally, the record would include any documents
or information that's provided today at this hearing.
807 R. p. 097 (Hearing Tr. 11. 15-24.)
Podsaid received none of these items prior to the reconsideration hearing.
By failing to provide Podsaid with the evidence considered by the hearing officer as
required by the Act and the accompanying administrative rules, the Board required him to defend
himself without knowing the particular facts and issues in the hearing. 2 Podsaid was not given
a fair opportunity to prepare a defense.
For the notice requirements of due process to be satisfied, a licensee threatened with
deprivation of his license must be notified on the grounds upon which the deprivation is being
pursued, including the legal authority for the action. Any notice that lacks particularized facts
violates the licensee's due process rights. The Board's notice and its subsequent actions at the
hearing violated Podsaid's due process rights. The district court erred when it failed to find the
Board procedures violated Podsaid's due process rights.

Another practical matter arising from a failure to provide the party with the evidence
considered at the hearing is it renders the party unable to provide the court with a complete
record on appeal in the event the agency does not provide all documents in its agency record, as
has been the situation on this appeal. The hearing officer referenced Podsaid's application file
as evidence, but no application file was included in the agency record on appeal. Podsaid's
original application file for both his outfitter license and his guide license were referenced by
the hearing officer as evidence, but not included in the agency record. Some of the
correspondence between Podsaid's counsel and the Board's counsel was referenced in related
documents that are in the agency record, but the referenced correspondence is not included in
the agency record.
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D.

The district court erred in giving deference to the agency's interpretation of
the 2007 Settlement Agreement between the Board and Podsaid

The Board previously filed contested cases against Podsaid and his business, AW
Outfitters. At that time, Podsaid had both an outfitter's license, as well as a guide's license.
These cases were resolved in 2007 when the parties entered into a settlement agreement. 807 R.
pp. 009-015. An order of the Board was entered August 10th, 2007, accepting the settlement
agreement. 807 R. p. 016-23. The final order entered by the Board in this case indicated it had
terminated Podsaid's guide license based upon its interpretation of the 2007 Settlement
Agreement.
Podsaid's guide license renewal was issued April 11, 2008, with a termination date of
March 31, 2009. 807 R. 029. The 2007 Settlement Agreement contained no term regarding
termination of Podsaid's guide license, although it contained such term regarding termination of
the outfitter license. The Board minutes from 2007 indicated that Podsaid's guide license was
placed on a probationary status through October 1, 2007. 807 R. p. 007. No term of the 2007
Settlement Agreement addressed Podsaid's guide license terminating sooner than the expiration
date on the renewal license.
In the findings of fact and conclusions of law and final order prepared by the executive
director, the findings included the statement that the 2007 Settlement and the Board's order
approving it "specifically dealt with Respondent's outfitter and guide license." The findings
indicated Podsaid's guide license associated with Bitterroot Mountain Outfitter terminated under
the stipulation as of October 1, 2007, citing to Section 9 of the 2007 Settlement Agreement. The
findings continued on and stated "[p]ursuant to the Settlement Agreement and the Board's Order,
Respondent was issued a restricted and probationary sole-proprietor outfitter license which
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included a guide license.

(Section 10, Settlement Agmt.)"

Section 10 of the Settlement

Agreement provided in relevant part:
Upon the signature by the parties on this Settlement Agreement,
Respondent Podsaid shall be issued a restricted probationary sole proprietorship
outfitter license (a sole proprietor outfitter license is also a guide license), as set
forth below.
807 R. p. 021.
Language that the guide license would also expire December 31, 2008, had been removed from
a prior draft of the proposed settlement agreement. 807 R. p. 012. In previous correspondence
regarding this disputed te1m, the Board's attorney expressed to Podsaid's attorney a belief it was
implicit that the guide license should expire when the outfitter license expired. 807 R. p. 048.
No express term of the 2007 Settlement Agreement provided that Podsaid's separate
guide license would terminate concurrent with the outfitter license. The termination of Podsaid's
guide license hinged upon interpreting the 2007 Settlement Agreement. It is clear the agency
interpreted the contract and took action based upon its own interpretation of the contract term.
The district court agreed with the agency's interpretation, holding that "[t]he Court ... hereby
finds that the Board's interpretation as to Podsaid's guide license expiring on December 3 pt of
2008 was correct and hereby affirms the Board's decision." Vol. II R. p. 260.
The district court in this matter sat in an appellate capacity. It is clear from the record
that the district court determined it must defer to the agency's finding of fact regarding
interpretation of the 2007 Settlement Agreement. However, the Board lacked the power to
interpret its own contractual obligations, and cloak its contractual interpretation as a finding of
fact to gain deference from the district court. By deferring to the agency's interpretation of its
own contractual obligations in this setting, the district court declared the rights of the parties to
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an ambiguous contract without affording Podsaid the opportunity to have a jury interpret the
intent of the parties to the contract.
Administrative agencies are creatures of statute, bound to the confines of the statute that
created them. "Whether a particular administrative agency has a certain power is primarily a
matter of statutory construction. Whether or not a certain case is within the purview of a statute
creating an agency is a question of law." 2 Am.Jur.2d Administrative Law § 48 (database
updated May 2014). An agency cannot expand its granted powers by its own authority; nor can
it confer jurisdiction upon itself. 2 Am.Jur.2d Administrative Law § 54 (database updated May
2014). The agency exercises a limited jurisdiction, and nothing is presumed in favor of its
jurisdiction. United States v. Utah Power & Light Co., 98 Idaho 665,667,570 P.2d 1353 (1977).
"Administrative agencies are tribunals of limited jurisdiction, and nothing is presumed in favor
of an agency's jurisdiction. As a general rule, agencies have only such adjudicatory jurisdiction
as is conferred on them by statute. An agency has no authority other than that given to it by the
legislature. Washington Water Power Co. v. Kootenai Environmental Alliance, 99 Idaho 875,
879,591 P.2d 122 (1979). Their jurisdiction is dependent entirely upon the validity and the terms
of the statutes reposing power in them, and they cannot confer jurisdiction on themselves." 2
Am.Jur.2d Administrative Law§ 289 (database updated May 2014).
In this case, the Board acted in an adjudicatory capacity. It adjudicated the rights and
obligations of itself and Podsaid under the 2007 Settlement Agreement. Nothing in Title 36,
Chapter 21 delegated the Board the power to interpret contracts between itself and others.
Nothing in the Idaho Administrative Procedures Act vested the Board with this power.
Questions of contract interpretation and enforcement are normally the sole province of the courts
and not agencies. See Lemhi Telephone Company v. Mountain States Telephone and Telegraph
Co., 98 Idaho 692, 696, 571 P.2d 753 (1977).

The district court erred when it deferred to the
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findings of fact made by the executive director of the agency regarding interpretation of the 2007
Settlement Agreement. The district court failed when failed to find the Board exceeded its
statutory authority in interpreting the 2007 Settlement Agreement.

E.

The district court erred in declaring the rights of the parties under the 2007
Settlement Agreement

From comments made by the district court at oral argument that the district court believed
it should declare the rights of the parties under the 2007 Settlement Agreement. The district court
discussed at length the property interpretation of the 2007 Settlement Agreement and affirmed
the Board's actions. Tr. p. 41, 1. 20-p. 45, 1. 3. 3
The district court sitting in its appellate capacity did not have jurisdiction to declare the
rights of the parties under the 2007 Settlement Agreement. In Chavez v. Canyon County, State,

ex rel. its Duly Elected Board of County Commissioners, 152 Idaho 297,300,271 P.3d 695,698
(2012), this Court held:
Idaho Rule of Civil Procedure 84 governs judicial review of administrative
and local governing bodies, but limits the scope of review for a petition for judicial
review to that which is provided by statute. Roberts v. Bd. of Trustees, Pocatello,
Sch. Dist. No. 25, 134 Idaho 890, 892-93, 11 P.3d 1108, 1110-11 (2000); I.R.C.P.
84(e)(2)."
The limits of the district court's jurisdiction was to determine if the agency's findings or
decisions violated constitutional or statutory provisions; was in excess of the statutory authority

From the district court's comments on the record, it appears that the district court failed to
appreciate that Podsaid's guide license, which he obtained before his outfitter license, was
separate from his outfitter's license. An outfitters license automatically includes a guide's
license under I.C. § 36-2112. Podsaid held both licenses at the time the 2007 Settlement
Agreement was reached. Podsaid contends that the Settlement Agreement was intended to
encompass each of these licenses, and to treat them if a different fashion. However, these
arguments go toward the construction of the contract and the intent of the parties and are
irrelevant to whether the Board exceeded its statutory authority when it construed its own
contract provisions.
3
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of the agency; made upon unlawful procedure; not supported by substantial evidence on the
record as a whole; or arbitrary, capricious, or an abuse of discretion. LC. § 67-5279(4).

If the district court intended to adjudicate the right of the parties under the 2007
Settlement Agreement, it did not have jurisdiction to do so in its appellate capacity. The district
court erred when it decided the intent of the parties to the 2007 Settlement Agreement.
F.

The district court erred when it affirmed the Board's decision to treat the
renewal application as a new guide license application

The district court held in its April 25, 2013, order that "the Board was correct m
considering the 2009 application for a guide license as a new application." The district court
reached this conclusion based upon its interpretation of the 2007 Settlement Agreement. Tr. p.
41, L. 20- p. 45, L. 8. Since the district court affirmed the Board's legal interpretation of the
contract, it deemed the license application a new application as opposed to a renewal request.
This ruling ignored the district court's prior stay in the matter, which was in place at the time
Podsaid applied for renewal of his license.
Idaho law is clear regarding the status of a license of a continuing nature.

When a

licensee applies for the renewal of a license regarding any continuing activity, the existing license
does not expire until the application has been finally determined by the agency. LC. § 67-5254.
Podsaid made timely and sufficient application for the renewal. The guide license was continuing
one as evidenced from the fact it had first been issued in 1986. The district court erred when it
affirmed the Board's decision to treat the renewal application as a new guide license despite the
district court's stay.
G. The district court erred when it failed to find that the Board improperly
processed the license renewal request
The executive director in a memorandum to the informed the Board in a memorandum
that:
28

Currently pending before District Judge Gibler is Mr. Podsaid's appeal of
the Board's action at the June 2008 and December 2008 meetings. The District
Court granted a stay of the Board's action, which effectively allowed Mr. Podsaid
to continuing operating (sic) under his issued license. Said license, with the stay
granted by Judge Gibler, expired on March 31, 2009. The appeal is pending
before Judge Gibler, but may be moot as the relief sought was a license through
March 31, 2009, which time has passed.
404 R. p. 15.
The executive director's analysis to the Board was incorrect to a certain extent. When a
licensee makes timely and sufficient application for the renewal of a license of a continuing
nature, the existing license does not expire until the application has been finally determined by
the agency. The agency may not refuse to renew the license unless the agency first gives notice
and an opportunity for an appropriate contested case. LC. § 67-5240.
The district court stayed the modification of the expiration of Podsaid's license. Podsaid
applied for the renewal of his license before the expiration date on the license. Therefore, by
statute, the license did not expire while Podsaid's renewal application was pending. The Board
did not have the statutory authority to treat the license as a new application. The district court
erred when it affirmed the Board's decision to treat the renewal application as a new license
application.
H. The district court erred when it failed to find the Board's licensure examination
process exceeded its statutory authority

The Board issued a notice of hearing to Podsaid it would hold a licensure examination
process in a hearing setting. The examination process then proceeded as though it were a
contested case regarding Podsaid's advertising, as well as a an opportunity to re-litigate those
matters settled under the 2007 Settlement Agreement. Idaho Code§ 36-2107(b) allows the Board
to give a written, oral or demonstrative test to licensees, or a combination of these three testing
processes. It does not grant the agency the power to hold a licensing hearing of an applicant.
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This issue may seem unimportant in the grand scheme of this appeal. A finding that Podsaid's
license was a renewal moots this issue. However, it is important to determine due process. By
taking the course of action it did, the Board attempted to litigate the contested case it had filed
against Podsaid in a "licensure examination" setting, thereby avoiding the contested case rules.
The statutes and administrative rules do not allow this type of ambush on a licensee. The district
court erred when it failed to find that the "licensure examination" hearing process exceeded the
agency's statutory powers.

VII. ATTORNEY FEES
A. Podsaid should have been awarded attorney fees below
The district court did not address Podsaid's attorney fees requested under LC. § 12-117
because it did not find in Podsaid's favor on appeal. Podsaid was entitled to an award of attorney
fees in both matters.
Section 12-117(1) authorizes awards of attorney fees in a civil action involving a political
subdivision to the "prevailing party" when "the nonprevailing party acted without a reasonable basis
in fact or law." Idaho Code§ 12-117(1) was amended in 2012 to expressly provide that it apply to
appeals. 2012 Idaho Sess. Laws ch. 149. Section 12-117(2) authorizes a partial award. If the criteria
establishing action without a reasonable basis in fact and law are met, the award is mandatory. Fuchs
v. Idaho State Police, Alcohol Beverage Control, 153 Idaho 114, 117, 279 P.3d 100, 103 (2012).

"The Court employs a two-part test for LC. § 12-117 on appeal: the party seeking fees must be
the prevailing party and the losing party must have acted without a reasonable basis in fact or
law." City of Osburn v. Randel, 152 Idaho 906,910,277 P.3d 353,357 (2012).
The purpose of LC. § 12-117 is to serve as a deterrent to groundless or arbitrary action
and to provide a remedy for persons who have borne unfair and unjustified financial burdens
defending against groundless charges or attempting to correct mistakes agencies should never
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have made. Canal/Norcrest/Columbus Action Committee v. City of Boise, 136 Idaho 666, 671,
39 P.3d 606,611 (2001).
In Fischer v. City of Ketchum, 141 Idaho 349, 356, 109 P.3d 1091, 1098 (2005), this
Court held "[w]here an agency has no authority to take a particular action, it acts without a
reasonable basis in fact or law." Because the Board interpreted its own contract in violation of
its statutory authority and decided to terminate Podsaid's license upon unlawful procedure,
Podsaid was entitled to attorney fees. Because the Board did not properly process Podsaid's
renewal application in accordance with statute, Podsaid was entitled to attorney fees. The district
court erred when it did not award attorney fees to Podsaid.
B. Podsaid is entitled to an award of attorney fees on appeal

I.A.R. 35 and I.A.R. 41 allow for an award of attorney fees on appeal. Idaho Code § 12117 applies on this appeal as well as below. Podsaid incorporates his arguments above. Podsaid
should be awarded his fees on appeal because the Board acted without a reasonable basis in law
or fact.

VIII. CONCLUSION
If a board issued a notice of hearing to a party with which it had contracted that it would

hold a hearing to determine the obligations of the parties to the contract, no court would hold the
agency had the right to declare its own rights and obligations under the contract. Construing a
contract is a judicial function and the courts, not an administrative agency, has the jurisdiction to
determine the validity and interpretation of the contract. That one of the parties to the contract
is an administrative agency and the other a licensee does not change this fundamental precept.
Additionally, the Board's action in interpreting its own settlement agreement was outside its
powers. Even worse, in deciding to take this action, the Board did not properly notify Podsaid
of its intended course of action as to allow him to seek a declaratory judgment of his rights under
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the contract within the judicial system. The Board's actions in July, 2008, and December, 2008,
failed to conform to the contested case procedures, and violated Podsaid's right to due process
of law.
Further, the agency's decision to treat Podsaid's renewal application as a new application
while a stay was in place, and to subject him to an examination and testing process not envisioned
by the agency's enabling statutes was inappropriate. The agency was required by statute to
process the renewal application as provided for by law.
Podsaid requests this Court reverse the district court's affirmation of the modification of
his license, and the treatment of his renewal license as a new license application. Podsaid also
requests costs and attorney fees on appeal.

RESPECTFULLY SUBMITTED this 2 nd day of July, 2014.
JAMES, VERNON & WEEKS, P.A.

SUSAN P. WEEKS
Attorneys for Appellants/Defendants
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